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*OGC Has Reviewed*

Plaintiff

C. A. No. ;75—1583
EILE
APR 141975

JAMES F. DAVEY, Clos
CLARIFICATION OF ORDER R

V.

CENTRAL INTELLIGENCE AGDNCY, ct al

Defendants.

This Court, by Order dated Mafch 17, 1976, granted
defendants' Motion foir Summary .Judgment and denied plaintiff’
mofions»for'partial summary judgment and to:strike certain
fﬁftiéns of affidavits submitted by officials of defendant
Central Intelligence Agency. fhe plaintiff, on March 25,
1976; moved for clarification of the Court's Order, arguing

that Schwartz v. Internal Revenue Sexvice, 167 U.S.App.D.C;

3061, 511 F.2d8 1303 (1975), reqﬁires, as Rule 52 (a) of ithe
FeQeral Ruies of Civil Procedure does nst,'thﬁé upon request -
of the plaintiff the Court specify its finding of fact and
conclusions of law in graﬁting summary judgment in cases
arising uﬁder the Frcedom of Infogmation Act, 5 U.S.C..§552
(1970), as amended, 5 U.S.C. §552 {Supp.‘IV‘lE?-’;) ("FOIA®).
The plaintiff_ seeks disclosure pursuant
to the roOIa of certain files concerning him compiled by the
CIA»énd withheld froﬁ-him by that agency. It is clear from
the record that the files withheld werec éompiled in thé course
Q£~a security investigation of plaintiff conducted to assess.

the seccurity risk of offering him a position as a forecign
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intclligoncc operative in two overscas missions.  Yhoesce

investigations wore conducted without plaintiff's knowledge

while he was a United States citizon rcsiaing in this country.
From the files generated by‘thcse investigations fifty-

four docgments remain at issue, these having been withheld

in whole or in part by the CIA upon the authority of certain

exemptions contained in the FOIA. These doéuments have

been identified and numbered by defendants in two affidavits

o_and defendants' justifications for

_ﬁithholding all or portions of each document are set forth

in letters to plaintiff and in the-and Gambino

affidavits, these justifications beiné carefully correlated
by defendants to the numbering system introduced in the
Wilson affidavits. In the circdﬁstances of this casé, the
Court finds defendants' efforts at itemization of documents

and of justifications for nondisclosure adequate under

Vaughnvv. Rosen, 157 U.S.App. D.C. 340, 484 ¥.2d 820 (1573),
cert. dem., 415 U.S. 977 (1974).

Of the four exemptions invoked by defendznts, namely
5 U.S.C. §552(b) (1), () (3), (b)(6) and (b) (7] {hereinafter
Y(b) (1)," etc.), plaintiff hgs attacked two, {&} {3} and
(b)(?),vas“unavailable as a matter of law to Qefendants.

In regatd>to the (b) (3) exemption, this Court holds,

contraxy to the position taken by plaintiff, that

WSD;U.SAC.AstB}ﬁ)}B);Twhich provides in relevant part that

“the Director of Contral Intelligence shall be responsible

for protdeting intelligence sources aii methods from

v
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nnuulhoxJzod dis L]OHULO,' is properly invoked by the CIA as

authority for nondisclosurc under (b)(3) of the FOIN. Scc

FAN Administratox V. Roberteon, 422 U.5. 225 (1975);

thllippi'v. CIA, Ccivil Action No. 73 -1265 (D.D.C. Dccembcr l,

1975) ,appeal docketed, No. 76-1004, D. C. Cir., December 3,

1975; Richardson v. Spahr, Civil Action No. 75-297 (W.D. Pa.

January 30, 1976); S. Rep.»No. 93-854, 938 Cong., 24 Secss.

at 16 (1974).
With regard to the (b) (7) exemption the Court finds
unpersua51ve plaintiff's arguments that files generated by
. the CIA in a domestic securlty investigation of aupotential
. employee do not come within the exemption for "investigatory
records compiled for law enforcement purooses." ‘éubsection
{b) {(7) itself recognizes that a "lawful national security
intelligence investigation” may give rise to records lawfully
withheld from disclosure. Moreover, the legislative hlstory
Sf +he- 1974 amendments to subéectioh (b?(?)'of the FOIA clearly
indicates Congress' intention to ekempt the investigatory
records of "background eecurity investigetions." S.Rep.

No. 93-1200, 93d Cong., 24 Sess. at 13 (1974). See also

Koch v. Department of Justice, 376 F.Supp. 313,315(p.D.C.1974)

That the plaintiff was unaware of the investigation of him,

that he had not appiied“for'CIAmeméloyﬁent;?or thet?ﬁefwas‘;J“

investigated by the CIA within national borders are all facts
which do not, in this Court's opinion, change the legality
of the investigation, and hence the secret status of the

files generated by the investigation.
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These dctcrminations as to the law dispose of the
gloatcr parl of pldlntlff's argumcnt- Plaintiff has actively
gucd only in tho case of the (b)(l) cxemptlon (applying
to documcnts classified under Executive Order) that a genuine
issue of material fact prevents summaey juégment. Plaintiff
feels that in ggmiga 1nspcctlon of documents numbered 4l,to

45 for which (b) (1) is invoked is requ1red to dctexmlnc

' defendants’ proper compliance with Executive Order

o.;ll,652,7ahdﬂﬁhat the doeumeﬁﬁé;ege properly classified.
The Court finds, however, thet as to not only (b) (1)
»ut also the other three exemptions asserted by defendants,
eed as to all documents remainin§ undisclosed iniﬁhole or
in part, that defendants have sustalned Lhelr burden of
demonstrating that as a mattel of fact the w1thheld

information is exempt under the asserted exemptlons of the

‘FOIA. The defendants' submitted affidavits and letters to

plaintiff in justification of the nondisclosures, together
with an examination of those‘poitions of documents which were
disclosed, obviate any necessity for in camera inspection of
any documents.

In the case of defendants‘~(b)(l)Vclaimsrthe.effiaavigs
of _c‘learlyA srxx‘o'w; >wit'liou‘t> }_rl gﬁrpg_:_‘_a_ -
inspection, that the documents in gquestion weie properly
classified under Execetive Order No. 11,652. Secc Alfred A.

nc. v. Colby, 509 F.2d 1362 (4th cir.), cert. den.

421 U.S. 992 (1975). In the casc of two documents numbered
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44 and 46, defendants have withheld disclosure of the names
of individuals on the ground of excmption (b) (6). Plaintiff
sought su@ﬂary judgment- as to these docuﬁcnts argqing that
any interest in avoiding invasion of privacy resulting from
thé disclosurc of mere names is outweighed by plaintiff's
interest in disclosure. This Court, however, in examining
the portions of the documents which were disclosed, 1s con-
vinced that defendants properly invoke the_excmption.

In view of the foregoing, and in view of the fact that
defendants' affidavits, partial disclosures, and explandtions
jivén in letters to plaintiff, have adequately indexed,
identified and described to the Court the various nondis-
closures, and also have satisfied the Court without any ﬁeed
for in camera inspecfion of the éroprietyAunder the claimed
FOIA exemptiéns of those nondisclosures, there appears to be
no need for the Court further to detail the specific items
withheld and the exemption cited to sustain each. In the

c1rcumstances of this case it appears to this Court that '’

the spirit, if not the lther, of Schwartz v. Internal Revenue

Service, supra, has no application.

In any event, in the view of the Court, the foregoing
Clarification_of Order satisfies any legitimate claim of
'plalntlfi under the Schwartz decxslon 2nd removes any obstacleg:

plaintiff mlght otherwise encounter in prosccu+1ng his’ appeal
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